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4io YALE LAW JOURNAL 

Suretyship — Alteration of Instruments — Blanks Filled by Principal 
Debtor before Delivery to Creditor. — The defendants became sureties on a 
contract, guaranteeing among other things the payment of an existing indebted- 
ness, the amount being in blank when they signed. When the instrument was 
offered in court the blank had been filled, but without the knowledge of the 
defendants. Held, that the filling of the blank was an unauthorized alteration 
which discharged the sureties. /. R. Watkins Medical Co. v. Miller et al. (1918, 
S. D.) 168 N. W. 373. 

Where a surety signs an incomplete document and hands it to the principal, 
authorizing him to fill blanks in some specified manner and to deliver the 
completed document to the creditor, he should always be bound by the instru- 
ment as finally delivered, when it is in the hands of an innocent holder for 
value. This should be so even in the case of a sealed instrument, for it does 
not become the surety's deed until delivery by the principal debtor to the 
obligee or his representative. Nor is the principal such a representative. Such 
is the rule in the case of negotiable instruments. N. I. L. sec. 14; Ward v. 
Hackett (1883) 30 Minn. 150; see also (1918) 27 Yale Law Journal, 951, 
(1917) ibid. 242, and Current Decisions, infra. There is a strong conflict 
in the case of sealed instruments, but the better rule is that the surety is bound 
by estoppel. Butler v. United States (1874, U. S.) 21 Wall. 272. Authority 
to deliver a sealed instrument may be by parol, and the instrument as deliv- 
ered is the signer's deed. White v. Duggan (1885) 140 Mass. 18 ("A specialty 
deriving its validity from an estoppel in pais is perhaps somewhat like 
.Nebuchadnezzar's image with a head of gold supported by feet of clay." 
Holmes, J.). Some states, however, hold that the instrument is not the deed 
of the surety even when the blanks were filled out exactly as he directed. 
State v. Boring (1846) 15 Ohio, 507. Such a doctrine is a worship of a mis- 
conception of mere ancient form, when in fact the form was other than the 
one that is being worshipped. At the very most, these cases do not support 
the principal case, where the contract does not appear to have been a specialty. 
In cases like this the surety has ready means of protecting himself by refusing 
to sign until after blanks are all filled. The obligee has no such means of 
detecting unauthorized filling of blanks left by the surety. The court was quite 
correct in holding that the filling of the blank was a material alteration. If 
such an alteration had been made by the obligee or his agent, it would discharge 
the surety. Occasionally the principal debtor may properly be held, in this 
regard, the agent of the obligee, rather than of the surety. Koch Medical Tea 
Co. v. Poitras (1916, N. D.) 161 N. W. 727. But there seems to be little 
ground for assuming such a state of facts in the present case; and the surety 
has been held bound even where the principal was said to be the agent of both 
parties. Palacios v. Brasher (1893) 18 Colo. 593, 34 Pac. 251. 



Suretyship — Nondisclosure by Creditor of Existing Default by Prin- 
cipal. — The defendant signed the bond of a paving contractor in ignorance of 
the fact that the latter was already in default on the contract the performance 
of which was being guaranteed by the defendant. Such breach of contract was 
well known to the creditor, the obligee in the surety bond. By the terms of the 
bond the defendant bound himself to answer only for future defaults. Held, 
that the surety bond was not operative to bind the surety. Park Paving Co. v. 
Kraft (1918, Pa.) 105 Atl. 39. 

There is no fiduciary relation between a creditor and one who is asked to 
be a surety. There is no duty to disclose all material facts that may affect 
the surety's willingness to sign. Nor — outside of marine insurance — is a dis- 



